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To the Parties:

On May 23, 2014, Commissioner Honigberg and Special Commissioner lacopino conducted a
telephone conference to address disputes between PSNH and CLF concerning three data requests in the
above referenced matter. During the conference, the parties resolved their disputes over data requests
captioned PSNH-67 and PSNH-69. Unresolved at the close of the telephone conference was the issue
of whether CLF must disclose a three page invoice analysis in response to data request PSNH-1, which
asked CLF’s expert to produce her “entire file pertaining to this matter.” CLF argued that the attorney
work product doctrine protected disclosure. Accordingly, CLF provided an electronic copy to the
Commission for in camera review.

“Work product”™ must be “the result of an attorney’s activities.” Specifically, the “lawyer’s work must
have formed an essential step in the procurement of the data which the opponent seeks, and he must
have performed duties normally attended to by attorneys.” Riddle Spring Realty Co. v. State, 107 N.H.
271, 274 (1966) (citations omitted). “The work product of a lawyer consists generally of his ‘mental
impressions, conclusions, opinions or legal theories.”” Id. at 275 (quoting Hickman v. Taylor, 329 U.S.

495, 508 (1947)).

Based on its in camera review of the invoice analysis, the Commission determined that the work
performed by the CLF attorney was to select and convert invoice data provided by PSNH into a graph
and, therefore, was not an “essential step in the procurement of the data.” The Commission also found
that the invoice analysis does not reveal the “mental impressions, conciusions, opinions, or legal
theories” of a CLF attorney. As a result, the Commission found that the invoice analysis is not attorney

work product.

For the reasons stated in Standard 5, Public Service Co. of N.H., Order No. 25,646 at 7 (Apr11 8,2014),
the C ommission orders CLF to produce the invoice analysis in response to PSNH-1.
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